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Background 
 
Oregon statute provides that persons may possess wildlife only to the extent allowed by 
Commission rules (ORS 498.002(1)). Statute also specifically requires a permit from the 
department before engaging in the business of propagating game mammals (ORS 497.228(1). 
The Commission’s division 49 rules allow the holding of cervids with a license, but limit and 
regulate how such cervids may be held. See OAR chapter 635, Division 49. Those rules address 
two kinds of Cervid Propagation licenses; Type 2 licenses for fallow deer and reindeer, and Type 
1 licenses for all other cervids, including elk and deer other than fallow deer and reindeer 
(caribou).  
 
Currently there are 16 licenses for commercial elk facilities, one license for elk research 
(Starkey), three for elk in zoos, and 4 for propagation of Sika deer, for a total of 24 Type 1 
Cervid Propagation Licenses.  In addition there are 30 Type 2 licenses for fallow deer and 
reindeer.  All 24 Type 1 licenses could be affected by changes to the Division 49 cervid rules.   
 
At their January 12th meeting the Commission denied three petitions that had been submitted for 
action.  However, after denying the petitions, the Commission felt the Department should 
embark on a complete review of rules governing Type 1 Cervid Propagation Licenses.  The 
Commission specifically called for developing a stakeholder advisory group to identify issues 
and make recommendations for rule revisions to the Department. 
 
Director Moore committed to having the Department come back in front of the Commission at 
their February 9th meeting to outline the proposed process for reviewing the rules.  This briefing 
is to include issues already identified within the petitions, plus other issues identified by the 
Commission.  This briefing also discusses the proposed make-up of the Cervid Rule Advisory 
Group and a timeline for completing the project. 
 
Scope of Review 
 
The proposed review will be of all OARs in Division 49 pertaining to Type 1 licenses.  However, 
the primary focus will be on rules governing the 16 licenses for commercial elk facilities.  Any 
revisions proposed would not increase the current limit of 16 commercial elk facilities. 
 
Issues  
 
There are many issues to be identified, considered, and addressed by the Cervid Rule Advisory 
Group (Advisory Group).  The issues are complicated and many could be placed in more than 
one category.  The following list is not intended to be all inclusive; the Advisory Group is 
expected to refine the list, identify additional issues, and prioritize issues. 
 
 
 
 
 
 



 

• Disease  

o Testing (mandatory? for which diseases?) 

o Importation of semen 

o Vaccinations 

o Disposal of mortalities 

o Feed  

o Incident response 

o Risk from contact with infected livestock 

• Facility/Site 

o Transferability 

 To new owner(s) 

• Eligibility (anyone? Family?) 

 To new location 

 Commission role 

 Process to issue new licenses or phase out elk ranching in Oregon? 

o Drainage Control 

o Fencing Standards 

 Double fencing, yes or no? 

• If yes, electric, materials, distance between? 

• Cost for different types of double fences 

• Genetics 

o Testing of live animals 

o Semen, currently not tested nor id progeny, potential to introduce red deer genes 

o Response to escapes 

 Chip implants 

• Economics 

o Permit fee structure  

o Funding sources 

o Administration, enforcement, facility inspections  

 Record keeping requirements 

• Individual animals 

• Reporting of escapes 

 Non compliance termination of permits.  



 

o Performance bonds 

o Implications to Oregon’s economy 

 Benefit from industry 

 Potential risk to wildlife and livestock industry 

o Market products and their controls 

 Canned hunting, export of “shooter bulls” 

 Velvet antlers 

 Meat 

 Antlers, teeth, hides 

• Consider applicability of revised rules to all cervids 

o Research programs 

o Starkey 

o Type 2 licenses 

• Land use considerations 

 
Advisory Group 
 
Following is the proposed membership of the Advisory Group.  The Department believes this 
core group would be able to thoroughly address the issues identified.  While additional entities 
were considered for membership, for efficiency a relatively balanced, small core group, is 
recommended.  Advisory Group members will be expected and encouraged to provide 
information to their constituents and feedback to the Advisory Group. 
 
Proposed 12-13 member Cervid Rule Advisory Group 
 

• Elk Producers (3) 2 members of the OR Elk Breeders Association + 1 independent 

• Oregon Department of Agriculture 

• Oregon Hunters Association 

• MAD Elk   

• Non-ODFW Biologist  

• Rocky Mountain Elk Foundation 

• ODFW (facilitator, Wildlife Division, Veterinarian) 

• Oregon Cattlemen’s Association /Oregon Farm Bureau 

 
 
 
 



 

 
Process and Timeline 
 
The Advisory Group will develop recommendations for consideration by the Department.  Based 
on those recommendations, the Department would then draft proposed administrative rule 
concepts for the Commission’s consideration.  The Commission would decide which proposed 
rules to put out for consideration through rulemaking.  At the end of the rulemaking process, the 
Commission would make final decisions on rule amendments. 
 
Timeline, February-December, 2007 
 

• February, Process and timeline proposal to Commission 

• March, one Advisory Group Meeting 

• April, one or two Advisory Group Meetings 

• May, one or two Advisory Group Meetings 

• June, Advisory Group Recommendations to the Department 

• July, draft Department concepts to the public for comment 

• August, incorporate public comment 

• September, meet with Advisory Group regarding changes to concepts in response to 

public comment 

• October, obtain Commission direction to put proposed rule amendments out for 

rulemaking; begin rulemaking process; draft OARs available by November 1 

• November, prepare Commission packet  

• December, Commission makes final rulemaking decision at December 7 meeting 

 

Rulemaking 

It is important to keep in mind that the Commission’s Division 49 rules can be changed only 
through the legal process known as rulemaking.  As preparation for rulemaking, staff proposes 
that the Commission structure an additional process that “front loads” public input through use of 
an advisory group and public comment on preliminary Department concepts based on the work 
of the advisory group.  Once that “front end” process is completed, the rulemaking process 
would then begin, using proposed rule amendments approved for public review by the 
Commission.  The rulemaking process would include all of the mechanisms required by law.  
These would include fiscal impact analysis, notice to the public and to the legislature, and a 
public comment period.  At the end of that rulemaking process, the Commission would then take 
final action on actual changes to the administrative rules.  In short, the process the Department 
proposes would have two phases: a preliminary phase centered around an advisory group, 
followed by a rulemaking phase centered around the Commission.    
 



 

It is also important to keep in mind that rulemaking is a policymaking process.  Although 
rulemaking requires public comment, it does not require a formal evidentiary record of proven 
facts.  Rulemaking allows the Commission to exercise its policy discretion and to consider a 
wide range of factors.  Some examples of the factors the Commission may choose to consider 
include (but are not limited to) scientific information, predictions of the future, methods of 
addressing uncertainty, strategies for dealing with risk, public policy, and approaches taken by 
neighboring states.  The Commission has the freedom to decide which factors to consider, and 
how to consider them.   Unlike a court trial or administrative contested case hearing, rulemaking 
is not “won” by the side that “proves” the most facts.  Rather, rulemaking is a process that airs 
issues and provides the Commission with the opportunity to make policy.    
 

The statute that provides the authority for the cervid licensing program provides these standards 
for the Commission:   
497.228 (1) No person shall engage in the business of propagating game birds or game mammals 
for sale unless a wildlife propagation license is first obtained from the State Department of Fish 
and Wildlife. 
 (2) The State Fish and Wildlife Commission may refuse to issue a license to an applicant if 
the commission finds that the conduct of the wildlife propagation business would tend to be 
harmful to existing wildlife populations. 
 (3) The commission, by rule, may prescribe requirements for the care, inspection, 
transportation and the sale, taking or other disposition of the game birds or game mammals and 
for such record keeping and reporting procedures as will insure that the propagation activities are 
conducted in such manner as will not be harmful to existing wildlife populations. 
 

As the process for reviewing and amending the Division 49 cervid license rules goes forward, the 
Department of Justice will advise the Commission on how to apply these standards.   


